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THE CONTROL OF DEPENDENCIES THROUGH 
PROTECTORATES. 

THAT the acquisition by the United States of distant terri- 
tories, situated within the tropics and inhabited by people 
of alien race and language, with a civilization different from our 
own and far inferior to it, will raise grave and novel constitu- 
tional problems, is generally recognized. The popular attitude 
towards this phase of the new policy appears, however, to be 
one of peculiar indifference. The general feeling seems to be, 
partly, that legal difficulties should not be allowed to stand in 
the way of the consummation of a policy which for other reasons 
may seem wise or necessary; partly, that it is the business of 
the Supreme Court to take care of constitutional questions and 
that it may safely be relied upon to perform that function 
satisfactorily. 

It may be conceded that the life of a great nation cannot 
forever be fettered by existing legal limitations which impede 
its progress : policy, in other words, must in the long run be 
superior to law. The presumption, however, should be that 
the constitution embodies in its provisions the highest and most 
vital policy of the nation. In so far as that presumption is 
true, the apparent or temporary gain will turn out to be a real 
and permanent loss. If the policy of expansion involves the 
abandonment of any essential feature of our government, such 
as general active citizenship, or self-government, or equality, 
we may well pause and ask whether the expected gain is worth 
so great a sacrifice. It is doubtless true that even the federal 
constitution contains provisions which are purely technical in 
character, or which have ceased to have the importance they 
originally had, or which have developed inconvenient applica- 
tions not foreseen and not intended by their authors; and if it 
is merely a question of indictment as against information, or of 
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jury trials in suits at common law, or of uniformity of duties 
and imposts, a popular impatience with legal technicalities can 
easily be understood. As regards such provisions, the diffi- 
culty of changing the constitution, otherwise a most valuable 
safeguard, becomes an inconvenience and a danger. 

If we look to the Supreme Court for a solution of the con- 
stitutional difficulties, we impose upon it a task of extreme 
delicacy. The difficulty must be overcome by interpretation. 
Where the constitutional provision is sufficiently vague and 
flexible, this may be a safe and practicable course, but in some 
cases the desired interpretation can be obtained only by doing 
violence to the letter or the spirit of the constitution; and such 
an interpretation, vicious in itself, may at any time become an 
unexpected and dangerous precedent. In such cases the courts 
evidently labor under the great disadvantage that they are con- 
fronted with accomplished facts and cannot apply the proverbial 
ounce of prevention, which is so much better than the pound of 
cure. When the policy of expansion has once been decided 
upon, it should therefore be remembered that in the first 
instance the task falls upon Congress and the executive to 
reconcile by legitimate means and devices, if possible, policy 
and the constitution. 

The idea of a protectorate has been tentatively suggested 
from time to time as a proper solution of the problem. The 
constitutional and political aspects of a protectorate are, how- 
ever, so novel and unfamiliar to Americans that the idea has 
received little attention. I think that it deserves serious dis- 
cussion, and that the discussion will show, not only that the 
protectorate affords a legitimate escape from constitutional diffi- 
culties, but that with it the purposes of the so-called expansion 
policy can be substantially accomplished. 

If the United States shall adopt a policy of outright annexa- 
tion, it may be presumed that the phrase used in the acquisition 
of Hawaii will be followed, and that Porto Rico and the Philip- 
pines will "be annexed as part of the territory of the United 
States." The question then arises: What is the extent of the 
congressional power of legislation and government over such 
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territory ? The power rests upon the clause of the constitu- 
tion authorizing Congress to make all needful rules and regula- 
tions respecting the territory belonging to the United States. 1 
There seems to be some impression that this confers absolute 
power on Congress ; but that this is not the fact has been 
asserted repeatedly by the Supreme Court. 

It has been distinctly held that the territory of the United 
States is part of the " United States " within the meaning of 
that term as used in the constitution. 2 In fact, it will be 
observed that the constitution, when it refers to the states 
alone, speaks of " States," and not of " United States." Being 
part of the United States, the territories and their inhabitants 
are within the protection of the provisions of the constitution 
limiting the powers of government and safeguarding individual 
rights. The framers of the constitution evidently intended 
that certain governmental powers should never be exercised 
within American jurisdiction or by American authorities. 
Thus, within the United States, not even an alien can be 
deprived of his liberty without due process of law. 3 Thus, 
again, the United States does not inherit the power of the 
sovereign ceding the territory. 

It cannot be admitted that the king of Spain could, by treaty or other- 
wise, impart to the United States any of his royal prerogatives ; and 
much less can it be admitted that they have capacity to receive or 
power to exercise them. Every nation acquiring territory, by treaty or 
otherwise, must hold it subject to the constitution and laws of its own 
government, and not according to those of the government ceding it. 4 

Perhaps the clearest exposition of the power to govern terri- 
tories is to be found in the following passage, quoted from the 
case of Murphy vs. Ramsey, 6 decided in 1885. 

The people of the United States, as sovereign owners of the Na- 
tional Territories, have supreme power over them and their inhab- 

1 Art. iv, sec. 3, par. 2. See American Insurance Company vs. Canter, 1 Peters, 
511 (1828). 

2 Loughborough vs. Blake, 5 Wheaton, 317 (1820). 

s Lem Moon Sing vs. United States, 158 U. S. 538 (1895). 

4 Pollard vs. Hagan, 3 Howard, 212 (1845). 6 114 U. S. 15. 
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itants. In the exercise of this sovereign dominion they are repre- 
sented by the government of the United States, to whom all the 
powers of government over that subject have been delegated, subject 
only to such restrictions as are expressed in the Constitution, or are 
necessarily implied in its terms or in the purposes and objects of the 
power itself ; for it may well be admitted in respect to this, as to 
every power of society over its members, that it is not absolute and 
unlimited. But in ordaining government for the Territories and the 
people who inhabit them, all the discretion which belongs to legisla- 
tive power is vested in the Congress ; and that extends, beyond all 
controversy, to determining by law from time to time the form of 
local government in a particular Territory and the qualifications of 
those who shall administer it. It rests with Congress to say whether, 
in a given case, any of the people resident in the Territory shall par- 
ticipate in the election of its officers or the making of its laws ; and 
it may therefore take from them any right of suffrage it may previously 
have conferred or at any time modify or abridge it, as it may deem 
expedient. The right of local self-government, as known to our 
system as a constitutional franchise, belongs, under the Constitution, 
to the States and to the people thereof, by whom that Constitution 
was ordained, and to whom by its terms all power not conferred by 
it upon the government of the United States was expressly reserved. 
The personal and civil rights of the inhabitants of the Territories are 
secured to them, as to other citizens, by the principles of constitu- 
tional liberty which restrain all the agencies of government, State 
and National ; their political rights are franchises which they hold as 
privileges in the legislative discretion of the Congress of the United 
States. 

The provisions of the federal constitution, which are or 
might become applicable to the government of territories, are 
those requiring uniformity of duties, imposts and excises through- 
out the United States; requiring uniformity of naturalization; 
securing habeas corpus and forbidding ex post facto laws ; and 
requiring direct taxes to be in proportion to the population. 
Also the earlier amendments, securing freedom of religion, of 
speech and press, of assembly and petition, and the right to 
keep and bear arms ; providing, in criminal cases, for accusation 
by indictment, a public trial, a jury, confrontation with wit- 
nesses and the right to counsel; protecting against self-incrim- 
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ination, unreasonable searches and seizures, excessive bail and 
fines, and cruel and unusual punishments ; regulating the quar- 
tering of soldiers, and guaranteeing due process of law. Also 
the later amendments, forbidding slavery and involuntary serv- 
itude ; defining citizenship so as to include all persons born in 
the United States and subject to the jurisdiction thereof; and 
prohibiting any abridgment of the right to vote by reason of 
race or color. 

The guaranty of jury trial in suits at common law might be 
held inapplicable, since this description of suits has no meaning 
in countries which have always lived under the civil law. 

In the future growth of the nation, as heretofore, it is not impossible 
that Congress may see fit to annex territories whose jurisprudence 
is that of the civil law. One of the considerations moving to such 
annexation might be the very fact that the territory so annexed should 
enter the Union with its traditions, laws and systems of administra- 
tion unchanged. It would be a narrow construction of the Constitu- 
tion to require them to abandon these, or to substitute for a system 
which represented the growth of generations of inhabitants, a juris- 
prudence with which they had had no previous acquaintance or 
sympathy. 1 

Of the provisions cited as applicable, by far the greater 
number could be applied without difficulty, and should be ap- 
plied without hesitation, to the government of even uncivil- 
ized nations. The suffrage could be guarded by educational 
qualifications. Some provisions would, however, present great 
difficulty and embarrassment. The " open-door " policy of com- 
merce could not be carried out under the requirement of uni- 
formity of duties; and, in view of some of the provisions of the 
Treaty of Paris, this point would present an obstacle from the 
very start. The right to bear arms might be inconsistent with 
peace and security. The prohibition of involuntary servitude 
might come in conflict with the enactment of contract labor 
laws. 2 But, above all, it is difficult to see how a strong and effec- 
tive government of tropical countries and inferior races could 

1 Holden vs. Hardy, 169 TJ. S. 366 (1897). 

2 See Robertson vs. Baldwin, 165 U. S. 275 (1897). 
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be reconciled with the right of American citizenship. The 
injunction of the fourteenth amendment regarding the equal 
protection of the laws does not in terms apply to the federal 
government; but the principle of equality is so essential to our 
institutions that it must be regarded as implied in the right of 
citizenship and as a limitation upon the power of Congress. 1 So 
to interpret the constitution as to make this fundamental prin- 
ciple of democracy not binding upon the federal government 
would be a long step backward in our constitutional develop- 
ment and would furnish a precedent of the utmost danger. On 
the other hand, the experience of the British government in 
India and of the Dutch government in Java, and our own expe- 
rience in dealing with the Indians, make it clear that the prin- 
ciple of equality, especially with the meaning which is at present 
being developed for that term by our courts, cannot be wisely 
or safely applied to semi-civilized people or to nations of a civi- 
lization fundamentally different from our own. The right of 
free migration and settlement throughout the United States, 
fundamental in our political system and an incident of citizen- 
ship and of equality, might lead to inconvenience and disturb- 
ances in many portions of the Philippines. In the Dutch East 
Indies this right is not conceded. The right of political asso- 
ciation, likewise denied by the Dutch, may prove inconsistent 
with the denial of political rights; and the government may be 
called upon to exercise over individuals and organizations a 
police supervision which is utterly uncongenial to the spirit of 
American law and liberty, and which, while not clearly uncon- 
stitutional, has not hitherto been introduced into our methods 
of government and should not be sanctioned in future by any 
American legislature. As for local self-government, it is true 
that it may constitutionally be denied to any territory; but it 
would be an anomaly in our system to admit to citizenship 
millions of people hereafter to be born, and to withhold from 
them all prospect of enjoying that right ; and it would be a 
further anomaly to increase the already highly centralized fed- 

1 " The equality of the rights of citizens is a principle of republicanism." 
United States vs. Cruikshank, 92 U. S. 542 (1876). 
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eral power, by permanently investing it with functions of local 
government which it was never intended to perform. Indeed, 
it may be said, on the whole, that the technical legal difficulties 
attending the government of our new territories will be slight 
as compared with the graver problems of constitutional policy 
which we shall be forced to confront. A violation of the con- 
stitution, direct or by forced interpretation, is less to be feared 
than the abandonment of the principles of liberty and democ- 
racy in large parts of American territory. It would be difficult 
to foresee the ultimate effect of the new departure upon Amer- 
ican government at home; and, if possible, the risk should be 
avoided. 

The legal difficulty under the constitution arises from the 
fact that all annexed territory would technically form part of 
the United States. India does not legally form part of Great 
Britain ; the German colonies are not part of the territory 
constituting the German empire, as denned in the German 
constitution ; and the Dutch constitution declares expressly 
that its provisions apply only to the portion of the kingdom 
situated in Europe. The Constitution of the United States, 
however, seems to leave no room for any territory belonging 
to the United States that is not to form part of the United 
States. That the " United States " includes not merely all the 
" States " which are united, but all territory which is subject 
to the sovereignty and jurisdiction of the Union, appears 
abundantly and irresistibly from the wording of the constitu- 
tion ; and I cannot conceive of any constitutional form of 
annexation or integral absorption which would not have that 
result. The constitution, however, does not prevent any form 
of international or quasi-international connection or relation 
that may be devised by the exigencies of policy. Of these 
forms the protectorate is the most flexible; and it would be the 
most serviceable, since it would give the United States absolute 
international and political control, and a very considerable influ- 
ence upon the domestic affairs of the protected peoples, without 
subjecting them directly to American government or to Amer- 
ican sovereignty. 
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II. 

The substance of the protectorate is much older than its 
name. It was first systematically applied by the Romans, 
perhaps the greatest of empire builders. The complete amal- 
gamation of the territories subject to Roman rule was a very 
late stage of imperial development, and was then rather the 
legal expression of an accomplished growth than an entirely 
new departure in policy. While the Romans were still engaged 
in forming and extending their empire, the idea of making out- 
lying territories "integral parts" of the Roman state was for- 
eign to them, and would have appeared to them as a political 
anomaly. Only Latium and Italy were at an early period amal- 
gamated with Rome, so that their inhabitants became invested 
with the rights of citizenship. 

The policy of the Romans in dealing with the nations which 
they brought within the sphere of their influence was deter- 
mined by considerations of expediency and the exigencies of 
each case. Some states they reduced to subjection and gov- 
erned through prefectural or provincial administration. But 
many nations they preferred to unite to themselves by ties of 
alliance and friendship, and to treat them as internally free, 
though subject to Roman control in their foreign relations. 
Such a relation is essentially a protectorate. The Romans dis- 
tinguished between allied states and states enjoying charters of 
freedom and immunity. In the case of allied states the alliance 
was either equal (though this equality was necessarily nominal), 
or of such a character that the superiority of the Roman people 
was expressly recognized (ut comiter conservarent majestatem 
populi Romani). In any event it was provided that the allied 
state should have the same friends and enemies as the Roman 
people. Generally it was bound to furnish auxiliary troops or 
ships in case of war, and to supply provisions and quarters 
to Roman troops upon compensation; but it paid no taxes to 
Rome, and in its internal affairs it enjoyed complete autonomy. 
It had its own citizenship ; it had the right of coinage ; and it 
exercised jurisdiction even over Roman citizens residing within 
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its territory. The chartered states were on the whole equally 
free, except that the Senate might revoke the charter ; it was 
also sometimes provided that no duties should be levied upon 
Romans. At the time of Vespasian the archives on the Capitol 
contained three thousand charters and treaties of alliance. This 
form of connection proved adequate to secure to Rome sub- 
stantial control over the civilized world. 

The modern protectorates are much less uniform than those 
of the Roman world, owing to the very different conditions 
under which they have been established. Of the countries 
which either have been in recent times or still are protectorates, 
the most important are : the Ionian Islands, the states of the 
Balkan Peninsula, Egypt, Tunis, Madagascar, Annam, Tonkin, 
the native states of the Dutch East Indies, the native states of 
British India and the Samoan Islands. 

As the formation of a protectorate is often the result of a 
political compromise, it is not surprising that the rights and 
obligations covered by it should in many cases be left purposely 
vague, and that they should vary in different cases. It is also 
natural that there should be many forms of political dependence 
sufficiently different from the typical protectorate to be legally 
distinguished from it, though resembling it in some particulars. 
So the German colonies are designated as " protected territo- 
ries" (Sckutzgebiete) ; but they are absolutely subject to German 
sovereignty, and the native population is merely left, to a great 
extent, to the government of native chiefs. They are as much 
colonies as are the Australian colonies and Canada, which also 
enjoy complete autonomy in internal government and yet recog- 
nize without qualification the sovereignty of the British crown. 

We may contrast such a position with that of Bosnia. By 
the treaty of Berlin it was placed under Austrian " occupation 
and administration." Austria exercises all rights of govern- 
ment, although nominal sovereignty rests with the Sultan. 
Such a relation is clearly anomalous : it is merely a veiled form 
of annexation, to which it is a preparatory stage. It gives 
Austria, however, the advantage of being able to govern without 
reference to the constitutional limitations applying to Austrian 
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territory. The relation of England to Cyprus is similar, al- 
though the rights of Turkey are in some respects more than 
nominal. 

Political subjection in some specific point is not equivalent 
to a protectorate. Montenegro has ceded to Austria the mari- 
time and sanitary police, but this principality is not otherwise 
subject to Austria. One state may cede to another the control 
of certain waterways or canals or railways, but the ceding state 
may be left free in all other respects. The same is true of a 
collective guaranty of the great powers, such as that secur- 
ing religious equality in Roumania. Such a guaranty creates 
an international obligation strengthened by a possible right of 
interference, but it is not accompanied by any continuous con- 
trol. Still less can a protectorate be said to exist where Western 
states have reserved to themselves in Oriental countries a con- 
sular jurisdiction over their own subjects. 

The distinction between protectorate and suzerainty is less 
clear. The rights which Great Britain at one time claimed, and 
perhaps still claims, with regard to the Transvaal were some- 
times described by the one term and sometimes by the other. 
The fact seems to be that suzerainty is generally the remnant 
of former sovereignty, while the protectorate is often a transi- 
tional form, chosen to palliate the new loss of political inde- 
pendence and intended to prepare a more perfect form of 
political union. The suzerain receives more formal recognition 
than the protector, but exercises less effective control. Suze- 
rainty is title without corresponding power; protectorate is 
power without corresponding title. 

The protectorate rests, as a rule, upon some distinct act or 
agreement; but cases have existed and exist in which the rela- 
tion practically obtains without any legal basis. Of this nature 
were Russia's relations to Servia, from 1812 to 1856, and more 
recently to Bulgaria. The most conspicuous example, however, 
of the de facto protectorate is England's position in Egypt. 
English troops occupy the country ; the Egyptian army is com- 
manded by English officers ; and Englishmen hold many of the 
most important official places. The government is, however, 
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Egyptian and not English. The nature of England's relation 
appears from a number of diplomatic documents issued by the 
British Foreign Office — documents in which the Egyptian 
government does not appear as a party. A dispatch of Lord 
Granville, dated January 3, 1883, declares : 

The position in which her Majesty's government are placed towards 
his Highness imposed upon them the duty of giving advice with the 
object of securing that the order of things to be established shall be 
of a satisfactory character and possess the elements of stability and 
progress. 

In a letter to Consul-General Baring, " advice " is interpreted 
as follows: 

I hardly need to point out that, in important questions where the 
administration and safety of Egypt are at stake, it is indispensable 
that her Majesty's government should, so long as the present occupa- 
tion of the country by British troops continues, be assured that the 
advice which after full consideration of the views of the Egyptian 
government they may feel it their duty to tender to the Khedive will 
be followed. It should be made clear to the Egyptian ministers and 
governors of provinces that the responsibility which for the time 
rests on England obliges her Majesty's government to insist on the 
adoption of the policy which they recommend, and that those minis- 
ters and governors who do not follow this course should cease to hold 
office. 

It has been recently intimated that the time has come for 
England to proclaim a formal protectorate over Egypt. What, 
under the circumstances, it may be asked, could be gained by 
such a step ? Probably the increase in substantial power would 
be small. But England would obtain a clearer title for her 
action, and the occasion for embarrassing explanations would 
be removed. An absolute control of foreign relations would 
require the consent of all the states enjoying special treaty 
privileges in Egypt. 

A de jure protectorate may be created by proclamation of 
the protecting power or by agreement between it and the pro- 
tected state. Unless the latter is a new political creation, an 
agreement or treaty will be the proper course. The terms used 
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to indicate the relation vary. The Ionian Islands were declared 
to be a free and independent state under the immediate and 
exclusive protection of England. In the case of Roumania, in 
1826, it was provided that the princes must defer to the repre- 
sentations of the Russian consuls-general. The treaty of France 
with Annam provides that France shall exercise a protectorate, 
with all the incidents which the term implies from the European 
point of view. The use of the term " protectorate " is not neces- 
sary; and the circumstances of the case may recommend the 
choice of expressions expressly intended to veil the true nature 
of the relation established. 

Where the state which enters under protection has a well- 
established constitutional organization, this is generally pre- 
served with such modifications as are required by the new 
relation. Where the protected state is newly founded, the 
protecting state naturally exercises a considerable and perhaps 
controlling influence upon the formation of the constitution, 
and in some cases imposes it directly. 

The control exercised through the form of the protectorate 
varies considerably in different cases. The main points requir- 
ing consideration are : foreign relations, military power, official 
organization and internal government. 

The protector always assumes full and exclusive control of 
the foreign relations of the protectorate. Internationally, the 
protected state loses its independence. It has no diplomatic 
or consular representation of its own ; it may not communicate 
with other states except through the mediation of the protector ; 
and of course it may not enter into treaties nor make war or 
peace on its own account. This, however, does not mean that 
all the international relations of the protector necessarily also 
affect the protected : the contrary rather is true. Thus, it has 
been held in the case of the Ionian Islands that the protected 
state may lawfully carry on commerce with the enemy of the 
protector. The protectorate may, however, also imply an alli- 
ance, and this was regularly the case in the protectorates estab- 
lished by Rome. It must be regarded as an open question 
whether the neutrality of the protected state would be respected 
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in case of war. As the word " protectorate " indicates, the right 
of control is offset by the right and duty of protection as against 
all foreign nations. 

Since the protected state is supposed to be secured against 
foreign attacks, it can legitimately maintain a military force for 
only two purposes : the maintenance of domestic order, and aid 
to the protector against common enemies. For both these 
purposes, and especially for the latter, troops are generally 
allowed to be kept ; but their number is limited, and they may 
be drilled and commanded by officers belonging to the protector 
state — as is the case in the native states of India, where it is 
also provided that fortresses may not be built without the con- 
sent of the British-Indian government. In many cases, certain 
military rights are exercised by the protector in the protected 
territory. Thus, England may place garrisons in any of the 
native states of India. France has the same right in Tonkin ; 
in Annam, she may give her resident-general a military escort 
and establish military posts in the four open cities of the coun- 
try; and in Tunis she maintains permanent troops of occupation, 
whose commander is also the Bey's minister of war. 

The appointment of civil officers is regularly left to the head 
of the protected state. The protecting power may, however, 
reserve to itself a right of consent or confirmation. In the 
Indian native states, the British resident "advises" as to the 
choice of the prime minister and often of other high officials; 
and without the consent of the British-Indian government other 
than natives may not be appointed. In Tonkin, native officials 
must be removed upon the demand of the French representative. 
Moreover, there are regularly certain branches of administration 
which are placed in the charge of officers furnished by the pro- 
tector state. This applies especially to the technical services : 
to finances, post and telegraph, railroad and other public works, 
and in Tunis to education also. These officers are officers of 
the protected state and are subject to its laws ; but their nation- 
ality and former official connection naturally count in favor of 
the protector. England is always ready to lend her officials to 
the rulers of Indian states when their services are desired. 
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Control over the personnel of officers, in so far as it exists, 
means some measure of control over internal administration ; 
but as a rule, and on principle, the protectorate does not cover 
matters of domestic government. The resident who is placed 
at the seat of government is a political and not an administra- 
tive officer. The French resident in Tunis is, however, not 
only the Bey's foreign minister but also the president of the 
council of ministers, so that he exercises a controlling influence 
over the whole internal government. In Tonkin, the budget 
is determined by a mixed French- Annamite commission ; the 
revenue is collected and disbursed under French supervision ; 
and the administration of customs is entirely in French hands. 
It is, however, provided that France is not otherwise to meddle 
with the details of administration ; and in Annam it is stipu- 
lated that any French control is to be exercised through the 
central government exclusively. 

The British protectorate over the native states of India is 
especially instructive in the matter of internal government, since 
the policy pursued is the fruit of long experience and of a very 
superior statesmanship. The native ruler has power of legisla- 
tion and administration, exercises all patronage, and has civil 
and criminal jurisdiction, with power over life and death. The 
British government interferes only in extreme cases of internal 
disorder, oppression, cruelty or intolerance. The following 
passages, quoted from a work written by a high official of the 
Indian government, 1 will serve to show what is the general atti- 
tude of the protecting power, and what is deemed legitimate 
cause for interposition. It should be mentioned, in addition, 
that in some cases the British government has undertaken by 
written agreement not to entertain complaints from subjects of 
native states ; but this is held not to bar the right of interference 
in cases of gross misgovernment. 

The attitude of mind should be one of great reluctance to interfere. 
The continuance of native rule being one of our objects, even when 
interference is forced upon us we should studiously avoid any action 
which may be an obstacle to that continuance. Whilst ordinarily 

1 Charles Lewis Tupper, Our Indian Protectorate. 
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ready to help a native administration with our advice, if sought, we 
should never obtrude it, and on giving it should be careful not to 
lessen the responsibilities of the chief. We should never permit our 
name to be used as a cloak for questionable measures; and cases 
may no doubt occur in which the wisest thing we can do is to decline 
to advise at all. . . . Subject to certain exceptions to be noted 
presently, we should have no wish to interfere so long as peace is 
preserved, reasonable security afforded to life and property, and 
justice administered with tolerable fairness. . . . Power and respon- 
sibility go together ; it is unjust to insist on the responsibility if we 
undermine the power. That we shall assuredly do if, without grave 
cause, we interfere between the chief and his subjects and subordi- 
nates. If we have to act at all, the safe rule is to act always through 
the chief, with a watchful regard for his reputation and dignity, unless 
and until incapacity for rule or deliberate persistence in misrule is 
proved by a course of conduct. ... If we weaken or discredit the 
existing government, we must be prepared, should occasion arise, to 
set up another in its room. 

In no case would civil war be permitted in any state in India ; nor 
would any state be permitted to attack any other state. 

[In case of internal disorder] the sound question seems to be : 
Can the native administration deal with the matter ? If it can keep 
the peace without aid, that is the best ; if not, aid must be given. 
But any interposition necessarily means that both sides must be 
heard. If we repress disorders due to injustice or misgovernment, 
we must see that the causes of the disorders are removed. 

One case, then, in which interference is necessary is when the 
general peace of the country is endangered. Another case is when 
misrule has reached such a pitch that rebellion would be morally 
justifiable ; and there may be cases of misgovernment, far short of 
that, when interposition becomes a duty. 

The mere absence of improvements and of the active, energetic 
style of administration which we often see in British districts is not, 
1 think, a case for remonstrance. 

If to neglect and suspicion be added avarice, if there be deliberate 
attempts to break the tenures of large classes of the peasantry, if 
taxes are laid upon the peasants heavier than they can bear, if with- 
out trial men are seized and imprisoned and their property confis- 
cated, the time is at hand when forbearance towards the chief becomes 
a wrong to his people and when remonstrance, if unheeded, must give 
way to direct means of reform. 
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The most difficult cases are those which arise in particular instances 
of alleged misconduct or injustice. Here, I think, the general rule 
is that the complaints of individuals should not be taken up. It is 
the business of the chief to redress such complaints if proved to his 
satisfaction. 

We may come to hear, however, by petitions or general rumor, 
of occurrences such as all chiefs know must be put down every- 
where, or such as imply a certain amount of political insubordination. 
Amongst these are mutilation and other barbarous punishments, such 
as impalement, the torture of prisoners, the forcible conversion of 
subjects to a new religion, and the punishment and persecution of 
individuals or their families because they have taken service with 
or complained to the British authorities. 1 

In addition to this extreme and rarely exercised power of 
interposition, however, the British-Indian government reserves 
to itself valuable specific privileges. It exercises full jurisdiction 
over all non-natives, and applies to British subjects residing 
in the native states the laws which would govern them in 
British India. It may ask for the cession of lands for railroad 
purposes, and it acquires extra-territorial jurisdiction over such 
lands ; and all canals and postal and telegraph lines form part 
of the imperial service. Great Britain does not appear to have 
attempted to secure any exclusive commercial privileges, which 
is not surprising in view of her general commercial policy and 
her natural control of the native markets ; but Mr. Tupper 
remarks that political influence could easily prevent hostile 
commercial legislation on the part of any native state. British 
subjects are forbidden to loan money to native governments 
without the consent of the British-Indian government, which 
is given only in very rare cases. 

The policy of controlling large portions of India through pro- 
tectorates rather than through direct government is declared 
to be perfectly satisfactory. I quote again from Tupper's 
work. 

The policy of annexation, except as the supreme punishment for 
political crimes, has been eliminated from amongst political ideas 
accepted by any responsible authorities in India. . . . Against the 

1 Op. cit., pp. 302 et seq. 
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danger of enacting rules of law unsuited to Indian societies because 
they are suited to societies more advanced, the existence of native 
states is a valuable safeguard. . . . There is no reason why trade 
should not be freely developed in the dominions of a native prince. 
Land will be given for railways to the British government on its appli- 
cation ; the removal of arbitrary imposts interfering with important 
trade can be secured by political influence ; the governments of native 
states have no interests separate from our own, except as the interests 
of local government may differ from those of a central government. 
We can plant our cantonments where we please, and run our lines 
of railway communication over any part of the country. If a can- 
tonment or a railway happen to fall in a native state, we acquire the 
jurisdiction without the sovereignty. ... It was long ago said by Sir 
John Malcolm that if we made all India into British districts, it was 
not in the nature of things that our empire should last fifty years ; but 
that if we could keep up a number of native states, without political 
power, but as royal instruments, we should exist in India as long as 
our naval superiority in Europe was maintained. 1 

The Samoan Islands stand under the joint protectorate of 
Germany, Great Britain and the United States, which rests 
upon a treaty concluded by the three powers on June 14, 1889. 
The treaty recognizes the independence of the Samoan govern- 
ment and accordingly makes the validity of its stipulations 
dependent upon the assent of the latter, which was duly ob- 
tained. The natives are to have the free right to elect a chief 
or king, and to choose their form of government according 
to their own laws and customs. The treaty provides for the 
creation of a chief justice for the islands and a municipal magis- 
trate for Apia, both to be nominated by the three powers but 
to be appointed by the Samoan government. The chief jus- 
tice may recommend the passage of laws; and the municipal 
magistrate may advise the government when occasion requires, 
and may act under the joint instruction of the three powers. 
The treaty forbids the sale of lands by natives, except under 
specified restrictions and safeguards, and prohibits the impor- 
tation of arms, ammunition and intoxicating liquors. The treaty 
also prescribes a tariff of duties, licenses and other taxes. 

1 Op. cit, pp. 126, 323, 99, 109. 
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III. 

The example of the Samoan Islands furnishes a precedent for 
the establishment of a protectorate by the United States. That 
there is nothing in this qualified control inconsistent with the 
federal constitution is also shown by the relation of the United 
States to the Indians, which has been in principle a protec- 
torate, though we have departed more and more widely from 
the principle in successive statutory enactments. Our Indian 
policy is not, of course, to be recommended in all respects as a 
model to be followed in our future protectorates. 

There is one feature of the protectorate policy with which we 
are very familiar: I refer to international responsibility without 
the power of direct government. This is the status of the 
United States with regard to the several states. We have prac- 
tically, if not formally, recognized our liability to the Italian 
government for the murder of Italian subjects by a mob in New 
Orleans, and yet there is no federal legislation which would 
enable the federal government to punish such crimes. The 
United States would probably feel much less delicacy in deal- 
ing with the Philippines to procure the necessary relief than 
it would feel in dealing with one of the states. It is, however, 
only fair to admit that this is a difficulty connected with the 
protectorate which would not be found in direct government. 

I can see no obstacle to at least the experimental establish- 
ment of protectorates over Porto Rico and the Philippines. 
Porto Rico presents more favorable conditions than Cuba ; and 
with regard to Cuba we are pledged to a policy which in its 
practical execution will for many years amount to a protecto- 
rate. It is said that the people of the Philippines are incapa- 
ble of self-government ; and if we have in mind a government 
answering to the highest requirements, this may be a correct 
view. But the government of a country can never rise very 
much superior to its civilization ; and that self-government in 
the Philippines may leave something or much to be desired, is 
no conclusive argument against it. We are apt to forget that 
a great many uncivilized or semi-civilized local communities 
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have from immemorial times practiced some form of self-gov- 
ernment suited and adequate to their needs. The Spaniards 
found such local government when they came to the Philippines, 
and to the present day the local communities are administered 
by native officials nominated by electors taken from the native 
population. In the case of some of the more savage tribes, the 
Spanish government has been compelled to recognize the rule 
of native chiefs and to be satisfied with a nominal allegiance. 
The Dutch have had to adopt the same course with regard to 
the more independent tribes of Sumatra and other islands. As 
regards the general government of the entire Philippine group, 
we know that there is a native party claiming ability to govern 
it ; and it is very likely that the successful working of a native 
government would be greatly facilitated by the existence of a 
protectorate which would prevent gross misrule and assure the 
maintenance of peace and security. For this purpose the pres- 
ence of American warships would be of considerable effect ; 
and should it be deemed advisable, provision could be made for 
the enlistment of native troops under the command of Ameri- 
can officers — a course for which precedents could be found in 
other protectorates. 

So far as the interests of American citizens in the islands are 
concerned, they could be adequately protected by privileges of 
extra-territoriality similar to those accorded to Englishmen in 
the native states of India. Our political supremacy as against 
other nations would be amply secured. Our commercial policy 
could be shaped with a freedom impossible under our domestic 
laws. Any course of conduct in internal government which 
we should deem vital to our interests could be secured through 
proper influence and "advice "; and a number of points would 
undoubtedly be settled from the beginning by stipulations 
attending the setting up of the native governments. In all 
respects, our hands would be freer and our policy could be 
more flexible than if everything were controlled by congres- 
sional legislation under constitutional limitations. 

It is contrary to all American principles, traditions and pro- 
fessions to subjugate a people struggling for independence, 
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and to impose by force the supposed benefits of our "free" 
government. This, however, will apparently be necessary if we 
try to establish direct American rule in the Philippines. The 
same opposition will hardly be raised against the establishment 
of a protectorate, if in good faith it leaves the management of 
domestic concerns to a native government. Under a protecto- 
rate, the exercise of political control could be adjusted to the 
temper of the people to an extent which would be impossible 
under any form of direct government. Every consideration of 
self-interest, of safety, peace and political stability would induce 
a native government, seeking to establish itself, to acquiesce 
cheerfully in a relation which would not be inconsistent with its 
legitimate political aims. 

It should not, of course, be pretended for one moment that 
the policy of protection will not offer grave difficulties. The 
assumption of responsibility for the government of tropical 
islands is at best a dangerous experiment. The safest way, 
and perhaps the only way of safety, lies in adherence to our 
traditional policy ; but if it is too late to avoid the new departure 
entirely, it is yet time to advocate the least dangerous course. 
And there is certainly strong reason for believing that this is 
to be found in a system of protectorates, by which we should 
escape all constitutional difficulties and avoid committing our- 
selves at once to a hard and fast line of policy. 

If the establishment of protectorates should be contemplated, 
it would be desirable that the treaty-making and legislative 
powers should adopt from the beginning a proper form in sanc- 
tioning the results of the war. It is far easier to refrain from 
assuming sovereignty than to relinquish sovereignty once ac- 
quired. Any phrase should, therefore, be avoided which would 
make the formerly Spanish islands, as Hawaii was made, "a 
part of the territory of the United States and subject to the 
sovereign dominion thereof." A declaration that the " United 
States assume the protection and political control " of the dif- 
ferent islands would answer the desired purpose, and would leave 
ample scope for the regulation of details. 
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